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Basic Law art 39  

 

BORO arts 3 and 11(6)  
 
CAT art 16(1) 
 
ICCPR arts 7 and 14(7)  
 

 

 

Rights of persons charged with or convicted of  
criminal offense –  Double jeopardy – Right to not be  
subjected to degrading and inhuman treatment or  
punishment –  Convicted and served sentence in Hong 
Kong  –  Return to face prosecution in Nigeria 
 

The applicant sought a judicial review to quash a  
Deportation Order made by the Secretary for Security 
and a Declaration that his administrative detention by 
the Director of Immigration was wrongful. 
 
The applicant is a Nigerian citizen by birth, and was  
sentenced to 24 years‟ imprisonment in 1993 upon  
conviction for drug trafficking. In 1999, the Secretary 
for Security issued a Deportation Order requiring  
Ubamaka to leave Hong Kong after he had fully served 
his sentence. Whilst he initially applied for repatriation 
on the grounds that he feared the Mainland government 
introducing capital punishment in the HKSAR upon 
resumption of sovereignty, he ceased to pursue this  
application sometime after becoming aware of the  
Nigerian government‟s incorporation of Decree No. 33 
of 1990 into the National Drug Law Enforcement 
Agency Act.  
 
Under the material terms of the Decree, the applicant 
realised that if he were returned to Nigeria he might be 
tried again and imprisoned in respect of the same act of  
possession for which he had served his prison term in 
Hong Kong.  

The Court found that the effect of Decree No. 33 did 
give rise to double jeopardy. It considered the case of 
Van Esbroeck, where the debate among delegates to the 
travaux preparatoires of the ICCPR concerning whether 
being tried “for the same offence” and “for the same  
actions” would lead to different results  and  concluded  
that    where    basic    human   rights   were  at   stake,  a  
 



 

 

Ubamaka Edward Wilson v Secretary for Justice cont’d 

 

“[T]he reservations to the 

application of the HKBORO 

and ICCPR in relation to 

immigration legislation do not 

apply where HKBORO Art 3 

and ICCPR Art 7 are 

concerned.  This is because 

the injunction against 

inflicting torture or other 

forms of inhuman or 

degrading treatment are 

peremptory norms of 

customary international law.”   

 
Reyes J, 

Ubamaka 
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generous construction of the texts of  covenants in light of their objectives should 
be adopted.  Reyes J also pointed out in response to the assertion that the  
Nigerian government does not in practice bring prosecutions under the Act  
giving effect to the Decree, that the Hong Kong courts look at substance, not 
form, and that the assertion did not guarantee in any practical sense that  
Ubamaka would not be prosecuted upon being returned to Nigeria. 

 
On the issue of the quashing of the Deportation Order, the Court explained that 
reservations to immigration legislation did not apply where the BORO Article 3 
and ICCPR Article 7, relating to the prohibition of torture were concerned be-
cause the injunction against inflicting torture or other forms of  
inhuman or degrading treatment are considered peremptory norms of customary  
international law. As to the issue of whether the return to face charges stemming 
from the same offence amounted to inhuman or degrading treatment however, 
the Court favoured the approach of the European Court of Human Rights as 
expressed in Soering v UK . 
 
In Soering, the European Court determined that there could be no hard and fast 
rule applicable to all situations where extradition might constitute inhuman  
treatment.  It was held that while double jeopardy was one factor, and it might be 
considered weighty, it was not conclusive on its own but must be considered in 
light of all relevant circumstances. 
 
The Court ultimately found that having regard to the number of years the  
applicant had already spent in prison, he had, in effect, paid his dues to society, 
and the prospect of facing another trial and term of imprisonment would be  
severely frustrating to him. 
 
The Court also found in favour of the applicant in relation to his assertion that 
his detention after his release from prison on the deportation matter was  
unlawful. It noted that the power of the Director of Immigration to detain  
Ubamaka was to be exercised over a reasonable period and with proper  
justification. Since the applicant was by all accounts a reformed man after his 
early release from prison on good behavior, and he was very unlikely to abscond 
given the effect of the Decree, the Director‟s reasons for detention were held to 
be inadequate and lacking transparency in terms of the likely length of such  
detention.  
 
The Court noted that its decision said nothing towards the applicant‟s parallel 
judicial review, where he makes an alternative CAT claim based on possible 
physical or mental torture or inhuman treatment from officers in Nigerian  
prisons.  
 



 

 

Wong Tak Wai v Commissioner of Correctional Services 

Court of First Instance 
[2009]  HKCF1  776  

31 August 2009  
 
 
BORO (Cap 383) art 10 
 
ECHR art 6 
 
ICCPR art 14 
 
 
 

“Forfeiture of remission has 

serious implication in 

deprivation of liberty or 

severe restraint on freedom 

of the person.”  

 
B Fung J,  

Wong Tak Wai 
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Rights of persons charged with or convicted of  
criminal offense – Right to independent and  
impartial tribunal  – Whether applicable to prison 
disciplinary proceedings – Right to procedural  
fairness  

The applicant is an inmate of Stanley Prison.  He was 
found to have committed offences against prison  
discipline, contravening rule 61 of Prison Rules in five 
cases and punished by forfeiture of remission of  
sentence. 

He applied for a judicial review against the five  
decisions and punishment for the offences on the 
grounds that: 

that the deciding tribunal lacked independence 
and impartiality; 

that there was procedural unfairness in the  
absence of video/audio recording of the hearing; 

that the tribunal adopted an erroneous standard of 
proof on the balance of probabilities; 

that the tribunal failed to interrogate a witness 
identified by the applicant who refused to testify; 

that the sentence imposed for the possession of 
drugs for an illegal purpose was irrational in that the 
evidence amounted only to simple possession. 

On the right to independent and impartial tribunal, 
the Court held that in determining whether  
proceedings under the Prison Rules are criminal in 
nature for the purpose of Articles 10 and 11 of the 
BORO, the criteria adopted by the European Court in 
Engel v Netherlands and applied by the HKCFA in Koon 
Wing Yee v Insider Dealing Tribunal applied, namely the 
Court would consider: 

prima facie, classification of the offence under  
domestic law; 

the nature of the offence; 

the nature and severity of the potential sanction. 

 



 

 

Wong Tak Wai cont’d 

BK v Director of Immigration 

Court of First Instance 
[2010] HKCFI  3 

5 January 2010  
 

Convention Against  

Torture art 3(1)  

“[T]he jurisdiction of 

judicial review is to 

proscribe decisions lacking 

in procedural fairness rather 

than to prescribe the 

procedure instead.” 

 
B Fung J,  

Wong Tak Wai 

Page 4 

 www.hku.hk/ccpl 

The Court also noted that the determination could be made notwithstanding that 
the domestic law classified the proceedings as civil and that they had  
characteristics of this type. The nature of the punishment was also cited as an  
important consideration requirement for fairness against proportionality and  
resources. Holding that the forfeiture of remission was a deprivation of liberty, it 
was found that the prison disciplinary proceedings by a Superintendent charged 
with the administration of the same institution and/or supervision of the  
reporting officer lacked independence and/or impartiality for a fair hearing under  
Article 10 of the BORO.  

In its discussion on the standard of proof, the Court cited the approach of the  
Independent Adjudicator as well as the prison Governors in England and the fact 
that the forfeiture had serious implication in deprivation or restraint of freedom 
of the person in concluding that the criminal standard of proof beyond reasonable 
doubt should apply in disciplinary proceedings with forfeiture of remission.  

As to the record of proceedings, the Court bore in mind that the jurisdiction of 
judicial review was to proscribe decisions lacking in procedural fairness rather 
than to prescribe procedure. As the applicant had made no complaint of  
inaccurate record or prejudice as a result thereof, the Court refused the  
applicant‟s arguments in this regard.  

On the failure to interrogate the Court held it reasonable that the tribunal should 
have control of the proceedings in admitting what is relevant and what to exclude. 
It added that this decision must be made judiciously and subject to the supervisory 
jurisdiction of the Court. In the instant case however, it found no prejudice 
against the applicant as a result of the tribunal‟s refusal to compel a witness in the 
applicant‟s proceedings.  

Having quashed the decisions of the tribunal, the Court felt it unnecessary to deal 
with irrationality of sentence, save to impose costs on the applicant with respect to 
this ground, on the basis that even applying the criminal standard to the case, the 
Superintendent was entitled to draw the inference he did upon rejection of the 
applicant‟s evidence.     

Detention of torture claimants – State responsibility 
under Article 3(1)  – When Director must begin 
processing torture claim – Whether Director should 
grant torture claimant an extension of stay such that 
he would not violate immigration laws by overstaying 

The applicants were detained for overstaying after they 
had  lodged  torture claims.  On the basis of State  
 

 

 

 



 

 

BK cont’d 

“[A]ll that the Convention 

is concerned with, so far as 

time is concerned, is about 

when a torture claimant 

may be deported… It has no 

requirement, in terms of 

time, regarding the starting 

end of the process, namely, 

when the State Party should 

begin processing or 

otherwise entertaining the 

torture claim.” 

 
A Cheung J,   

BK 
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responsibility  under  the   CAT,  they   challenged  the  Director of Immigration‟s 
policies of not processing a torture claim until after the expiry of permission to 
stay and not extending the torture claimant‟s permission to stay after its expiry 
despite knowledge of his intention to make a torture claim, which made them  
liable to be arrested, detained and prosecuted for overstaying. 

The Court first stated the general approach of Hong Kong courts not to interfere 
lightly with the Director of Immigration‟s policies or exercise of discretion.  The 
issue of whether an alien was a torture claimant made a difference to the general 
approach in relation to two questions, namely, at what point in time the Director 
must start processing a torture claim, and whether the Director should grant a  
torture claimant an extension of stay such that he would not violate immigration 
law by overstaying.  The Court found that neither case law nor academic writings  
directly addressed those two questions.  The Court looked for the answers in the 
language of the CAT itself. 

The Court identified the totality of State duties under Article 3(1) of the CAT as 
follows: a) a negative duty not to deport a torture claimant to the place where he 
justifiably fears torture; b) a positive duty to screen the claim of a torture claimant 
with high standards of fairness; c) a duty not to deport the claimant to the place 
where torture is feared pending the outcome of the screening process.  In view of 
the total sum of duties, no requirement could be read into the CAT relating to 
the start of processing torture claims. 

With regards to the second policy of refusing extension of stay, the Court found 
that the CAT was silent on whether a torture claimant may be detained pending 
the screening process.  The Court held that the purpose and ultimate aim of the 
CAT did not prohibit the Director from making the torture claimant an  
overstayer, provided that: a) the policy of not extending a permission to stay did 
not have the effect of deterring or preventing torture claimants from making or 
maintaining a torture claim or; b) the policies under challenge did not lead to 
compromise of the high standards of fairness required of the torture claims  
assessment process.  Although arrest and detention were the likely consequences 
of the Director‟s policies under challenge, the Court found that most arrested  
torture claimants would be released on recognisance after a short period of  
detention.  In the absence of a special regime to deal with temporary stay of  
torture claimants as in other jurisdictions, it was held that the Director was free to 
devise his policies and the Court was not justified in scrutinising the Director‟s 
policies or exercise of discretion in relation to the grant or refusal of an extension 
of permission to stay with the sort of heightened intensity that is often found in 
cases involving interference with fundamental rights.  There was no evidence that 
any  torture  claimant  had  been  deterred  from  making a claim  which he would  



 

 

BK cont’d 

Tong Wai Ting v The Secretary for Education 

Court of First Instance
[2009] HKCFI  714 

24 August 2009  

 

Convention on the Rights 

of Persons with  

Disabilities art 24 

Disability Discrimination 

Ordinance (Cap 487)  s 6(a) 

ICCPR art 13 

 

 

“[I]t would be wholly 

legitimate for the Director 

to take into account the 

possibility of abuse, if he 

were to adopt another policy 

whereby extensions of stay 

pending the screening 

process are to be had for the 

asking.” 

 
A Cheung J, 

BK 
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have otherwise made but for the Director‟s policies, for fear of breaking the law as 
an overstayer.  There was no evidence that the high standards of fairness required 
of the assessment process had been compromised.  Accordingly the  
applicants‟ challenges failed. 

Right to education – Students at special education 
schools forced to apply for extension of study to stay 
at these institutions beyond the age of 18 –  No  
similar restriction on students in mainstream schools   
 
The applicant, suing by his mother and next friend, 
was a student of the HHCKLA Buddhist Po Kwong 
School for the past 12 years. At 18 years old, he had, 
according to the relevant curriculum for intellectually 
disable students, reached the end of his educational 
path. That is, he had had ten years of free education 
and had opted to volunteer for the two year Extra 
Years of Education programme (EYE) afterwards. With 
the School‟s endorsement in light of his past academic 
performance and in light of his abilities, the applicant 
expressed his wish to extend his EYE studies for one 
year. 

The applicant‟s wish, he argued, was thwarted by a  
perceived rule of the Government that unless the  
approval of the Permanent Secretary for Education was  
obtained, and unless there were vacancies at the  
relevant school to accommodate the application for  
extension, special needs students would be forced to 
leave school at the age of 18.  
The government did not consider the mere wish to 
reach a higher education potential by extended study 
or the repeating of a previous year of study a special 
reason for extension of study. Students studying in 
mainstream aided secondary schools, however, faced 
no similar age restrictions.  
The Court emphasised the scope of the applicant‟s 
proceedings, noting that the facts and issues it could 
and should deal with were defined by the Form 86 
(notice of  application  for  judicial review) as  
 
 

  

 

 



 

 

“ …Convention obligations 

are merely aspirational in 

nature, and there are  

built-in qualifications to the 

commitments of the 

Government.”  

 
Reyes J, 

Tong Wai Ting 
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Tong Wai Ting cont’d 

submitted by the applicant. Cheung J, explained that the Court had no  
independent jurisdiction or mandate to perform any general review of the  
education of students with intellectual disabilities or special needs in Hong Kong 
in terms of possible discrimination or other public law grounds. 

The Court went on to find that in order to prove his claim of direct  
discrimination, the applicant needed to compare the treatment he received with 
an actual or hypothetical comparator and establish that the treatment he receives 
is less favourable than the comparison. In addition, he had to prove that such less 
favourable treatment was wholly or partially due to his disability. 

The Court proceeded to analyse the discrimination comparatively against the  
system in place for repetition for mainstream Secondary 5 students, and noted 
that there was a 5% quota on mainstream repetition, and that the mainstream  
approach to repetition was merit-based and subject to availability of vacancies. In 
comparison to special needs schools, where the number of vacancies for  
repetitions and extensions comprised 4.7% of the total enrolment, the conclusion 
could not be drawn that the applicant‟s situation compared less favourably than 
those in a comparable situation in a mainstream school. 

Cheung J also rejected the applicant‟s subsidiary claim of legitimate expectation as 
being academic to the actual case, and his claim of substantive legitimate  
expectation on the grounds that it had not been run by counsel at the substantive 
hearing.  In doing so, he pointed out he had difficulty seeing how a case of  
substantive legitimate expectation could be founded on Convention obligations, 
as they were aspirational in nature and contained built-in qualifications as to the  
commitments of the Government.  

Chan Yu Nam v Secretary for Justice 

Court of First Instance
[2009]  HKCFI  1125 

10 December 2009  
 
 
Basic Law arts 25, 26, 39,  

68(2), Annex II 

BORO (Cap 383)  arts 1(1),  

21(b), 22  

ICCPR art 25(b) 

Right to vote –  Corporate voting – Legislative intent 
of the Basic Law – Whether Article 26 of Basic Law 
intended to apply to elections for functional  
constituencies of the Legislative Council – Equality 
and protection against discrimination  

The applicants launched a judicial review  to challenge 
the constitutional legitimacy of corporate voting in 
elections for the functional constituencies of the  
Legislative Council (Leg Co).  The applicants, who 
were a taxi driver and a renovation worker, com-
plained that they were not eligible to vote in their re-
spective constituencies, namely the transport  
functional constituency   and   the   real  estate  and   

 



 

 

Chan Yu Nam cont’d 
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construction functional constituency, as these constituencies had mainly corporate 
voters. They sought a court declaration that the relevant provisions in the  
Legislative Council Ordinance, insofar as they provided for corporate voting, were 
unconstitutional as they contradict Article 26 of the Basic Law (BL) (and Article 
21(b) of the Bills of Rights Ordinance (BORO)) which give the right to vote to 
permanent residents of HKSAR only, and that they offended the right to equality 
and protection against discrimination provided for in the BL and BORO.  
The applicants argued that Article 26 of the Basic Law and Article 21(b) of BORO 
apply only to natural persons and therefore only permanent residents of HKSAR 
had the right to vote in elections for the Leg Co.  Cheung J agreed that both  
articles refer to natural persons only but held that the right to vote was not  
absolute and the correct test to determine whether corporate voting could be  
justified is the proportionality test.  However, he also stated that before engaging 
the question of justification, it must be determined first whether Article 26 was 
intended by the Basic Law to apply to elections for functional constituencies at all.  
If the answer was in the negative, no questions of justification would arise. 
 

In interpreting the Basic Law, Cheung J adopted a purposive approach and  
recounted the origin and development of elections for functional constituencies 
in Hong Kong at length.  He noted that corporate voting was “there from day 
one” and was prescribed as an integral part of the electoral arrangement when 
functional constituencies were introduced in 1985.  He went on to note that, in 
many of the functional constituencies the key players and stakeholders are  
corporate bodies with social and economic interests, and therefore it was natural 
for them to be given the right to vote in the relevant elections.    
 

The Court then looked into the purpose and intent of Article 68 of the Basic Law, 
which provides that the method for forming the Leg Co shall be specified "in the 
light of the actual situation in HKSAR and in accordance with the principle of 
gradual and orderly progress”. He  observed that when reading Article 68  
together with the speech entitled “Explanations on „The Basic Law of the Hong 
Kong Special Administrative Region of the People‟s Republic of China (Draft)‟ 
and Its Related Documents” delivered by Mr. Ji Pengfei, Chairman of the Drafting  
Committee for the Basic Law on 28 March 1990, corporate voting found favour 
with the drafters of the Basic Law as an effective system to care for the interests of 
the different sectors of society.  Likewise, he also found that the corporate voting 
was sanctioned by the Basic Law when looking into the purpose and intent of its  
Annex II. 
 

The applicants‟ argument premised on Article 21(b) BORO (Article 25(b) ICCPR) 
was also rejected by the judge. Cheung J held that Article 25(b)ICCPR assumes  
constitutional significance only by virtue of Article 39 BL, which must be read  
together with the rest  of the  Basic  Law.  He concluded   that  the  National   
 

“The extent to which any 

groups should be included in 

the franchise of any 

functional constituency is a 

matter for political debate 

within the community, 

rather than a matter of 

constitutional requirement.”  

 
A Cheung J, 

Chan Yu Nam 



 

 

“Our society allows its 

members to disagree, even 

profoundly, with each 

other‟s views.  But such 

disagreement must be 

expressed in a peaceful 

manner, with a minimum 

standard of respect for each 

other as equal members of 

our society.  That is a 

hallmark of a democratic, 

mature society.”   

 
A Cheung J, 

Chan Hau Man, 
Christina  
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Chan Hau Man Christina v Commissioner of Police 

Court of First Instance 
[2009] HKCFI  708 

21 August 2009  

Basic Law arts 27, 28 and 

31 

BORO arts 5, 8, 16, 17 and 

22                

 

Freedom of speech, assembly and demonstration —
Whether police duty to prevent breach of peace an 
infringement of fundamental rights — ―imminent‖  
danger of breach of peace — Whether steps taken  
reasonably necessary and proportionate — Whether  
restrictions ―prescribed by law‖  
 
The applicant and her group were demonstrating to  
support the “Free Tibet” cause during the Hong Kong 
portion of the 2008 Beijing Olympic torch relay.  The  
demonstration irritated a large number of  
counter-demonstrators who greatly outnumbered both 
the applicant‟s group and police officers present at the 
scene.  Disputes between the two groups escalated to 
verbal abuse and physical violence.   The demonstrators 
were removed from the scene by the  
police to a buffer area and subsequently to a nearby 
police station.   The applicant applied for judicial  
review and held that her right to free speech and right 
to demonstration had been infringed, her freedom of 
movement unlawfully curtailed and she had been  
subjected to unlawful arrest or detention. 
  
Striking the right balance between the Government 
and police‟s duty to take reasonable and appropriate  
measures to enable lawful assemblies to take place  
peacefully and the duty to preserve the public peace 
(and other ancillary matters) lay at the heart of this 

 
People‟s  Congress never intended that Article 26 BL and Article 25(b) ICCPR (as 
applied to Hong Kong) should have the effect of prohibiting corporate voting in 
elections for functional constituencies.  
The Court also rejected the applicants‟ argument that only allowing companies to 
vote discriminates against individuals because the applicants lack means to form a 
limited company, offending the right to equality and protection against  
discrimination under Article 25 BL and Article 1(1), 21(b) and 22 of BORO.  It 
found that the failure to become a constituent is related to the criteria identified 
by the legislature but not the lack of means.   
Finally, upon looking into the legislative intent of the Basic Law, Cheung J held 
that Article 26  was not intended to apply to elections for functional 
constituencies in Leg Co, thus rejecting the applicants‟ argument on equality.   



 

 

Chan Hau Man Christina cont’d 
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case.   The Court explained the limits of police‟s power in keeping public peace by 
analyzing two recent leading cases in detail: (Laporte) v Chief  
Constable of Gloucestershire Constabulary and Austin v Commissioner of Police of the 
Metropolis.  
 

In terms of police actions to be taken to prevent breach of peace, they must 
satisfy the requirement of “imminence”.   Given the facts of the case and the  
affidavits of various police officers, the Court held that the police had reasonable 
grounds to believe that a breach of the peace was imminent.  

The next important issue was whether the police were justified in taking steps 
directed, not against the counter-demonstrators who were behaving aggressively, 
but towards the applicant and her group who had been acting lawfully and  
peacefully in the exercise of their constitutional rights to demonstrate.  The Court 
held that the case fell into the second or third category of the exceptional  
circumstances outlined in Laporte.  The two categories state that when faced with 
imminent breach of peace, a police officer is entitled to take action against:    

 A third party to prevent an imminent breach of the peace by others if the third   
party‟s action is outrageous, unreasonable or provocative, though technically  
lawful;  

 
 A third party whose actions do not fall into the first two categories, to prevent 
an imminent breach of the peace if the police officer reasonably believes that 
there are no other means whatsoever, even though to do so would entail  
curtailment of the lawful exercise by the citizen of his fundamental rights.  

The Court then considered whether the steps taken by the police were reasonably 
necessary and proportionate and whether the restrictions on the constitutional 
rights were “prescribed by law”.   Both were answered affirmatively.    
The application for judicial review failed and was dismissed by the Court.   The 
Court went on to describe the exceptional nature of the case, to  
confine it to proper and narrow interpretations in order to uphold Hong Kong‟s  
dedication to rule of law and fundamental human rights protection.  

 
 

“Where the police action 

involves curtailment of an 

individual‟s constitutional 

rights, such as the right to 

demonstrate and the right to 

liberty, the proportionality 

test applies.”   

 
A Cheung J, 

Chan Hau Man, 
Christina  

Tse Hung Hing v The Medical Council of Hong Kong 

Court of First Instance
[2009] HCAL  84 

24 November  2009  

 
Basic Law art 39 
 
BORO (Cap 383) art 21 

Right to take part in the conduct of public affairs – 
Provision prohibiting candidature and membership 
of persons convicted of offence punishable by impris-
onment – Whether provision is an unreasonable  
restriction  

The applicant was a registered medical practitioner. In 
2008 he consented to nomination and was  
subsequently declared a member of the Medical  



 

 

“[T]he section imposes a 

blanket ban on the right to 

stand for election and to 

hold office upon conviction 

of an offence punishable 

with imprisonment, giving 

no regard to the nature, 

gravity and culpability of 

the offence involved.  Thus 

analysed, the blanket 

restriction cannot pass the 

reasonableness 

requirement.”  

 
Chu J, 

Tse Hung Hing 
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Tse Hung Hing  cont’d 

Council of Hong Kong. Section 4(2)(b) of the Medical Practitioners (Electoral  
Provisions) (Procedure) Regulations (Cap 161B) provides for disqualification from 
nomination in an election or holding office as a Council member upon  
conviction of any offence punishable with imprisonment. In fact, before  
consenting to nomination, the applicant was convicted of careless driving, an  
offence punishable with six months‟ imprisonment. In the applicant‟s case, he had 
been convicted on his own plea, and fined HK$1000. 
 
The Council passed a motion declaring the applicant‟s office of membership  
vacant. The applicant sought to challenge the constitutionality of the section. The 
respondent recognised and accepted that the provision was unconstitutional and 
the proceedings were disposed of on the parties‟ joint application on agreed terms.  
 
The Court agreed that s 4(2)(b) was a restriction that interfered with the right to 
take part in the conduct of public affairs directly or through freely chosen  
representatives. It further accepted that the restriction was unreasonable.  
 
Chu J endorsed the factors identified in Secretary for Justice & Ors v Chan Wah & 
Ors going to the question of reasonableness: the nature of the public affairs in 
question, the nature of the restriction, and the reason for the restriction under the 
section. While he accepted that the Council would seek to ensure that members 
were trustworthy and of high moral probity, achieving this by way of a blanket ban 
on the right to hold office for any imprisonable offense (without regard to the  
nature, gravity and culpability of the offence involved) was not reasonable.  
 
Chan Kin Sum v Secretary for Justice was cited in support of the alternative approach 
to the question of reasonableness; the proportionality test. The Court explained 
that in order for a measure to be considered proportionate, a consideration of 
three conditions must be made: 
 

the measure must be designed to achieve a legitimate aim; 
it must restrict a right or freedom as little as possibly consistently with  
achieving the legitimate aim; and 
the effect of the measure  on the right of freedom must be proportionate to 
the achievement of the aim. 

 
In failing to take into account the nature and gravity of the offence, its  
circumstances and the sentence imposed, and the time lapse between conviction 
and nomination, the restriction  failed the proportionality test. 
  
Accordingly, the Court made an order declaring s 4(2)(b) unconstitutional, null, 
void and of no effect. A certiorari quashing the motion on vacancy was also  
ordered, and the applicant was ordered to be reverted to his position prior to the 
passing of the Motion. The by-election that proceeded in the aftermath of the   
applicant being ordered to vacate his position was similarly voided.   
 
 



 

 

Supreme Court  
of Canada 
2010 SCC 6    

19 February 2010 

 
Canadian Charter of 

Rights and Freedoms  

ss 7 and 24(1) 

 

Page 12 

 www.hku.hk/ccpl 

Right to life, liberty and security of person – Right of 
individuals whose rights or freedoms are infringed or 
denied to remedies –Police abuse – Breaches of  
accused’s constitutional rights during arrest and  
detention – Whether breaches of accused’s  
constitutional rights should be addressed through 
sentencing process under Criminal Code – Limits on 
sentencing judge’s discretion to reduce sentence as 
Charter remedy  
 
The police received a tip about an intoxicated driver 
which led to a high speed pursuit of the accused. The 
accused refused to exit the vehicle, causing the police 
to remove him forcibly. The accused resisted, and was 
punched three times in the head by one officer, then 
pinned down on the pavement by the same officer who 
straddled his back while another knelt on his thigh.  A 
second officer then punched him twice in the back 
when he refused to be handcuffed. This blow broke 
the accused ribs and led to a collapsed lung which  
required emergency surgery. 
  
The accused entered a plea of guilty to charges of  
impaired driving and flight from police. At trial, it was 
held that the police had used excessive force against 
the accused and breached his rights under s 7 of the 
Canadian Charter. As a remedy under s 24(1) the 
judge reduced the accused‟s sentence and ordered a 12 
month conditional discharge served concurrently with 
a one-year driving prohibition. 
  
On appeal to the Court of Appeal, the prosecution 
argued that a sentencing judge had no discretion to 
reduce a sentence below a statutorily mandated  
minimum sentence. 
  
The Supreme Court upheld the appeal Court‟s  
decision to set aside the conditional discharge on the 
impaired driving offense, entered a conviction and  
ordered the minimum fine for a first offense as  
mandated by the Criminal Code. 
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Nasogaluak cont’d 

The Court held that the discretion of the sentencing judge to craft a sentence  
tailored to the nature of the offence and the circumstances of the offender is not 
without limits. Such discretion is limited by case law, by statutes, general  
sentencing principles and objectives enshrined in the Criminal Code and  
legislated restrictions on the availability of certain sanctions for certain offences. 
While they can order a sentence outside the general range set by case law (insofar 
as it is in accordance with the principles and objectives of sentencing), sentencing 
judges cannot override a clear statement of legislative intent and reduce a sentence 
below the statutory mandated minimum absent a declaration that such minimum 
is unconstitutional. 
  
The Court also found that no resort to s 24(1), (the right to a remedy in cases 
where individual rights and freedoms were infringed or denied) was necessary 
where police or state misconduct related to the circumstances of the offense or the  
offender, since the sentencing judge could properly take the relevant facts into  
account using prevailing sentencing practice and objectives. 
  
Focusing on reduced sentences, the Court noted that while alleged Charter 
breaches which aligned with the circumstances of the offense or the offender were  
pertinent in that they might be considered mitigating factors warranting a reduced 
sentence, there was again no need to invoke s 24(1). It noted that relying on  
s 24(1) to reduce the sentence misapprehended the flexible and contextual nature 
of the sentencing process. There was ample case law to illustrate that a sentence 
could be reduced in light of state and/or police misconduct even where incidents 
complained of did not rise to the level of a Charter breach. 
  
The Court then examined the jurisprudence granting reductions under s 24(1) as 
Charter remedies. It admitted that in the early days of the Charter, sentence  
reduction was recognised as falling along the range of potential s 24(1) remedies, 
but also cited concerns expressed by some courts that this practice would offend 
the principles and objectives of sentencing, shift the focus of the inquiry from the 
offender and the offence to the conduct of state officials, and stretch judicial  
resources in doing so. As such, the Court concluded that proper interpretation 
and application of the sentencing process would allow courts to address most  
situations where allegations of Charter breaches arose, but noted that there might 
be exceptional cases where sentence reduction outside statutory limits under  
s 24(1) might be the sole effective remedy. The form of misconduct would have to 
be egregious however, and the sole concern the specific conduct of those state 
agents violating the right in question, rather than the issue of the validity of the 
law. 
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Right to life, liberty and security  of person —  
Fundamental justice-  —  Canadian citizen detained at 
Guantanamo Bay —  Canadian officials aware of  
treatment of detainee —  Whether Canadian officials  
deprived detainee of his rights —  Whether  
deprivation in accordance with principles of  
fundamental justice 
 
The respondent has been detained at Guantanamo 
Bay by the US military since 2002, when he was a mi-
nor. He was charged in 2004 with war crimes but his 
trial in the US is still pending.  In 2003, Canadian in-
telligence agencies questioned the respondent on mat-
ters connected to the charges against him and shared 
the content of the interviews with US authorities. In 
2004, when visited a second time by Canadian  
intelligence, Khadr informed them that he was being 
subjected to sleep deprivation, a technique referred to 
as the „frequent flyer program‟ which also involved 
moving the accused to a new location every three 
hours over a period of weeks. In an earlier decision of 
the Supreme Court (Khadr v Canada, 2008), the Court 
held that the regime in place at Guantanamo  
constituted a clear violation of Canada‟s international 
human rights obligations under s 7 of the Canadian 
Charter of Rights and Freedoms. Repeated requests by 
the respondent to be repatriated to Canada were  
ultimately rejected by the Prime Minister.  
 
On appeal to the Federal Court, a decision was 
reached in the respondent‟s favour, with the Court  
ordering that Canada should seek his repatriation as 
soon as possible.  In the Federal Court of Appeal, the 
decision was upheld, but the definition of the breach 
narrowed to hold that the Government had infringed 
Khadr‟s right to liberty and security of the person 
when its officials interrogated him in 2004,  
despite knowing that he had been subjected to cruel 
and abusive treatment. The Prime Minister sought to 
reverse the order.  
 
The  Supreme Court upheld the finding  of the breach 
of   s 7  of   the   Charter,   holding   that  Canada  had  
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Khadr cont’d 

had actively participated in a process contrary to international human rights  
obligations, and had contributed to the continued detention of the respondent. 
The Court noted that while the Charter applied to the conduct of Government 
officials, it  was generally prevented by international customary law and the  
principle of comity of nations from applying to extra-territorial conduct of these 
officials. However, it explained that an exception should be made to this general 
principle where the conduct in question was incompatible with Canada‟s  
fundamental human rights norms or international obligations. In the instant 
case,the exception applied because officials assisted the US authorities in spite of 
findings by the US Supreme Court that the military regime at Guantanamo  
violated fundamental human rights.   

The Court found that the respondent was entitled to a remedy under s 24(1) of 
the Charter, and that his request for repatriation was sufficiently connected to the 
breach because of its continuing effect on his liberty and possible effects on his 
ultimate trial.  

On the matter of the order for repatriation however, it was held that the remedy 
sought was precluded by the fact that it touched on the Crown prerogative over 
foreign affairs. Defining the prerogative as a “limited source of non-statutory  
administrative power accorded by the common law to the Crown”, the judgment 
noted that the executive is not exempt from constitutional  
scrutiny in its exercise of the power, in particular where the exercise infringed 
Charter or other constitutional norms. But the Court explained that its power to  
review and intervene on such matters was narrow, and remained sensitive to the 
fact that the executive branch was constitutionally responsible for such decisions, 
and better placed to make them in the context of complex and ever-changing  
circumstances, and taking into account broader national interests.  

Having concluded that the Federal Appeal judge placed too little emphasis on the 
constitutional responsibility of the executive in ordering it to repatriate Khadr, the 
Court determined that the appropriate remedy was to declare that Canada had  
indeed infringed the respondent‟s rights, but to leave it to the government to  
decide how best to respond to the judgment.   

Adding that the impact on Canadian foreign relations of a repatriation request 
could not be properly assessed by the Court, the judgment went on to discuss 
their concern over the inadequacy of the record concerning the respondent. It 
appeared that on the limited evidence available, the legal predicament of Khadr 
continued to evolve, such that the impact of the ongoing negotiations and trial  
arrangements on his possible repatriation could not be assessed. This uncertainty 
was held to signal caution in the exercise of the Court‟s remedial jurisdiction.  
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Right to life, liberty and security  of person —  
Removal where real risk to violation of right to life  —  
Adequate assurances  —  Prolonged detention  

The author of the communication, Ms Kwok Yin Fong, 
was a Chinese citizen held in community detention in 
Australia, awaiting deportation to the People‟s  
Republic of China. She claimed to be a victim of  
violations by the State party of Article 6(1) and (2), 7, 9
(1) and (4) and 14. 

The author‟s husband was a government transport official in China. In March 
2000, he was called to a work-related meeting and never returned. The author 
later discovered he was being held without charge by government authorities, on 
suspicion of bribery and corruption. 
 
The author entered Australia shortly after her husband‟s disappearance, informing 
the authorities that her husband had disappeared under mysterious circumstances, 
that she was uncertain about her future, and that she would be visiting her sister 
and niece who lived there. In January 2001, after she was refused entry to the 
United States on a stopover and returned to the State party, she was interviewed 
by an Immigration officer who informed her that her visa was being cancelled on 
the basis that she was not intending to stay temporarily as a tourist. She was then 
taken into detention. Unknown to the author, the reason she was interviewed was 
that the Federal Police had raised a „person alert‟ on the author, after being  
advised by Beijing that she was wanted for diverting funds and bribery. 
 
 Soon after her detention, the author applied for a protection visa, on the grounds 
that the charges against her were politically motivated. She was refused on the 
grounds that her claims were implausible and fabricated. In the four and a half 
year period which followed, the author pursued proceedings before the Refugee 
Review Tribunal and in the Federal Court, seeking access to the information  
relating to the charges forwarded by China to the State party. She also made  
several appeals against the refusal of a protection visa, to no avail. Meanwhile, in 
August 2004, the author‟s husband was sentenced to death. 
 
On the author‟s claims of a violation of Article 9(1) and (4) with respect to her 
prolonged detention for over four years, the committee observed that the  
detention should not continue beyond the period for which the State party could 
provide appropriate justification.  The committee then concluded that the State 
party had not demonstrated that there were no less invasive means of achieving 
the same ends as were claimed by the State party. 
 
With respect to her claims regarding deportation, the committee found that there  
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were substantial grounds for considering that the State party would be exposing  her to a real risk of  
irreparable harm. The committee recalled that a State party which had itself abolished the death penalty 
would violate an individual‟s right  to life under Article 6(1) if it were to remove a person to a country 
where they are under a sentence of death.  
 
Recognising that neither the State party nor the committee were in any position to assess the guilt or  
otherwise of the author, the committee nonetheless noted that the risk to the author‟s life would only be  
definitively established once it was too late for the State to protect her life. The committee reiterated that it 
was not necessary to prove that the author „will be‟ sentenced to death, but that there is a „real risk‟ of  
violation to the right to life. 
 
The committee noted that as a State party to the Optional Protocol, Australia thus recognised the  
competence of the Committee to determine violations of the Covenant. The State party was thus ordered to  
provide an appropriate remedy to the author, including protection from removal without adequate  
assurances and adequate compensation for the length of the detention to which she was subjected.    

Yin Kwong Fok cont’d 


